GERALD C. MANN
ATTOANEY GENERAL

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

June 1, 1939

RBon. leo resnell
County sttorney
Jpshur County
Gilmer, Texas

Dear Sir:

quostion:
the ca
requ
@ voucher for the
b requisition?™
Y mﬂtq

County Commisocloners - Tra-
ge In all countios in this
avidg a population of mot less than
-t. 0 thousand, one hundred (22,100)
pé than twenty-twe thousand, rive hune
dred {22,500) according to the last preged-
ing Fadornl Census, the commigsionerst court
of such county is ﬁoruby asuthorized to issue
each commisaioner the sum of fifty dollars
{£50,00) per month for traveling expenses
while on officlal dusiness, GBGald money to
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be paid out of the general fund of sald
sounty.

*5e0, 2¢ Energency. The faot thrat
ocounty commissioners in ocertain oounties
nust travel extensively on officlal business
and the fact that there 18 no appropriation
nade by law to care for such expenses, create
an emergency and an imperative pudlic necess-
ity that the donstitutional rule requiring
bills to be read on throe several days in
each llouse be suspended, and the same is
hereby suspended, and this act shall teke
offect and de in foroe from and after its
passage, and it is so enacted,”

Upshur County, Texas, accordinf to the last
Freceding Federal Census of 1930, has twenty-two thcu=-
sand, two hundred and nine-seven (28,297) inhabitants.
Upshuy County, Texas, is the only county in Texas occxing
within the pupulation bdrackets set out Tlouse Bill
888 of the 48th legislature, above quoted,

At the very outset of this opinion, we are con~
fronted with the question of the constitutionality of
Fouse B{ll 866 of the 46th legislature of Texas, above
gquoted., The question arises as to whether or not this
act 18 a local or specisl law rogulating the affairs of
. oounties in violation of Article 3, Section 58 of the

Constitution of Texas, '

The case of Altgelt vs. Cureit, 201 5W 400,
holds that BRexar County Road law, providing for an annual
salary for commissioners of sounty for aoting in all
capecities, was unconstitutional, as an attempted regula~
tion of county affaire by looal and spedcial law, :

The ceae of Smith ve, State, 49 SW 2nd 759,
holds that the conptituticnal prohibition against specisl
lews cocnnot be evaded by making law applicable to a pre-
tended clasa and that a statute olassifying runicipelities
by porulation is "special™ if population dces not afford
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fair basis for olasssification dut statute meroly

. dosignates single muniocipality under guise of classi-

{ying by population. We quote from said cese as fol-
ows

A oonsideration of the classification
ereated by the ast involved in ths present
oase in the light of Article 3, Section 58
of the Conatitution, drimarily calla for the
application of the rule that the lagislature
oannot svade the prohibition of the Consti-
tution by making & law applicadble to a pree
tended class, which is as manifested by the
Mt. in f‘ﬁt' no class, Clark vs, Finley :
54 8% 343, supra, Come of the tests for do-
termining whether a pretended class iz mani-
fested dY cn g6t ares laid down by ¥oQuillan
on Municiral Corporations, Volume 1, pages
498,499, e quote: *The classification adopt-
ed xust rest in real or sudatantiasl distince
tion, which renders one class, in truth,
-diatinet or different from ancther class.,.
There must exist a reasonable Justifiocation
for the classifioation;y that is, the basis
of the olassification invoked must have a
direct relation to the purpose of the lawe,.'"

In the case of Wood va.'uarru Inderendent Echool
Distriot, 123 SW 2nd 429, the court used the following

Jlanguages :

*We take judioial knowledge that no
other sounty in Texas hus the qQualification
of area and population demanded by the sta-
tutes, .. It 18 surficient to say beres that
when we look to the pracotical operation of
the aot, we are led to the oconclusion that
beyond sonbt it was the purpose of the legine

. lature to singles out Presidio County and meke
the aot arplicable to that county alone,
Bexmr County vs, Tynan, 97 SW 2nd 467, For
that reason tho act 18 & local agct and one
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which it was beyond the power of the lLegis~
lature to enact., YVernon's AnnoctatedCivil
Statutes, Texas Constitution, Article 3, Seoc=-
tion 363 Brownfield vs, Tongate, 109 SW 2na
362; City of Fort Worth va. Bobbitt, 36 5W
g2nd, 4703 Fritter vs. West, €3 SW 2nd 4143
austin Pros, ¥s, Fatton, 288 9w 1823 smith
vs, State, 49 SW &nd 739."

. ‘This department held in its orinion Mo, 0=-18
on March 8, 1639, that Articles 2372¢-1 and 5221b-83
Revised Civil Statutes of Texas, 1925, the former bolng
applicadle to counties having s population of not less
than forty-eight thcousand, nine hundred (468,900) and
not more than Yorty-nine thousand (49,000) and the latter
applying to oocunties with a population of not less than
forty-eight thousand, nine hundred {48,900) and not more
than forty-elght thousand, nine hundred and seventy-five
(48,978) and ‘eounties with & population of not less than
ten thousand, three hundred and seventy {(10,570) and not
more than ten thcusand, three hundred and eighty (10,380},
acoording to the last preceding Tredoral Census, weére une
constitutional and voidaas special laws under Ceotion 586,
Artiole 3 of the state Ceonatitution, citing the case of .
the City of Yort Worth vs, DNobbitt, 38 S5W Z2ad 470,

This department held in its opinion o, 0=-3064,
on Yarch 1, 1939, that Article 3902, Secticn 3a thereof,
Revieed Civil Statutes of Texas, 1923, rroviding for an
office asaistant, bookkeeper and stenczrurher in sounties -
having a population of not less than ferty-eight thousand
nine hundred (48,900} and not more than forty~nine thousand
(49,000) inhabitants, according to the last preceding Fod=
eral Census, was void under iArticle 3, Section 58, of the
State Constitution,

This department held in its opinion Mo, 0-462,
on Maroh 2], 1939, that Hou.e B{1ll 632, 46th legisleture,
which provides for the attaochment of adjacent territory
for zonin% u{ggsos by towns of not less than four thou~
sand (4,0 03 iabitants within counties of not less than
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three hundired thcocusand (300,000) and not nore than
thres hundred and rirty thousand (350,000) inhsbitants
according to the last preceding Fedaral census, was un-

constitutional in thet it attempted to enact a local
Joaw and rfal}) vwithin the prohibition of Artisle 3, Sec=~

A e wriravaYares s -

.ticn 88 of the Cowstitution of Texas,

%¢ are of the cpinion that Fcuse Bill No, 868
of the 46th legislature of Toxas, juoted ebove, is clear~
*ly unconstitutional and violates Section 58 of artiole
3 of the Censtitution of Texas,

Therefore, you ars respeotfully advised that
it is the opinion of this departxent that ilcuse Pill No)-
886 of the 48th legislature of Texas is unconstitutional,
You are further respectfully advieed that it 1is the opine-
ion of this depmrtment that the cormmissionsrs! Sourt
would not be Justified in paylng the commicsloners any
sumg of noney as traveling expenses under this uncontitu~
tional lawr,

Trusting thet this answers your inquiry, we are
Very truly yours
ATTOYNTY GTERAL OF TEXAS

COMMITTEE
WFJT iAW

BY.
CHAIRMAN

AFPRCVED:

M

ATIOEMNEY GITERAL OF TEYAS



